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1. PEO Mandate and
Criteria for Guidelines

Professional Engineers Ontario (PEO) produces guidelines
for the purpose of educating both licensees and the public
about standards of practice. This is done to fulfill PEO’s
legislated objectives. Section 2(4)2 of the Professional Engi-
neers Act states: “For the purpose of carrying out its principal
object”, PEO shall “establish, maintain and develop standards
of qualification and standards of practice for the practice

of professional engineering”. The association’s Professional
Standards Committee is responsible for developing practice

standards and preparing guidelines.

This guideline has been developed by a task group of the
Professional Standards Committee, reviewed and approved
for publication by the full Professional Standards Commit-
tee and by PEO Council.

Professional Engineers Ontario produces guidelines to meet
the following objectives, which were used to develop the

content of this document.

1. Guidelines are intended to aid engineers in performing
their engineering role in accordance with the Professional
Engineers Act, O. Reg. 941/90 and O. Reg. 260/08.

2. Guidelines are intended to describe processes required
by regulatory, administrative or ethical considerations
associated with specific professional services provided
by engineers. They do not aim to be short courses in an
engineering subject.

3. Guidelines provide criteria for acceptable practice by
describing the expected outcome of the activity, identi-
fying the engineer’s duty to the public in the particular
area of practice, and identifying the relationships and
interactions between the various stakeholders (e.g. gov-
ernment, architects, other engineers, clients).

4. Guidelines add value to the professional engineer licence
for licensed engineers and for the public by establishing
criteria for professional standards of competence.

5. Guidelines help the public to understand what it can
expect of engineers in relation to a particular task within
the practice of professional engineering. By demonstrat-
ing that the task requires specialized knowledge, higher
standards of care, and responsibility for life and prop-
erty, guidelines help reinforce the public perception of

engineers as professionals.

This guideline is not intended to establish a “one method

of practice for all” approach to the practice of professional
engineering. This guideline is not intended to replace a prac-
titioner’s professional judgment when providing professional
engineering services. Subject to provisions in the guideline
that incorporate professional conduct requirements or legal
requirements, a decision by a practitioner not to follow the
guideline will not, in and of itself, indicate that a member
has failed to maintain an acceptable standard of work. Fol-
lowing the guideline may not ensure that a member has
provided services conforming to an acceptable standard
established by such other criteria as contracts or particular
industry standards. Determining whether a practitioner has
provided quality service will depend upon the circumstances

of each case.

See Appendix 4 for a list of PEO professional practice guide-

lines and standards.

2. Preface

A review of the previous edition of this document by PEO
staff found that it contained out-of-date references, informa-
tion covered by other guidelines, and was lacking in guidance
on several generic practice matters. PEO staff, assisted by

the Professional Standards Committee, prepared this revised
document. Following consultation with stakeholders and
vetting by PEO legal counsel, a final draft of this document
was submitted to the Professional Standards Committee for
approval on October 18, 2011. The guideline was approved
by Council at its meeting on March 2, 2012.

3. Purpose and Scope of
Guideline

Through its guidelines, PEO strives to enhance the pro-
fessionalism of its members and assist practitioners in
describing their proper professional relationships with cli-
ents, employers and the public. This guideline is intended
to provide practitioners and the public with a better under-
standing of the engineering profession, the means by which
it is governed, and to explain the role, jurisdiction and
purpose of Professional Engineers Ontario. It covers a wide
variety of topics of general interest to the engineering pro-

fession in order to:

Professional Engineers Ontario 5
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*  inspire a shared vision for the profession;

e identify the values that are distinctive to the engineering
profession;

»  guide the professional judgment and actions of practitioners;

e promote a common understanding of what it means to
be a member of the engineering profession; and

e establish criteria for a consistent quality of work that will

maintain public confidence in the profession.

Note: References in this guideline to professional engineers
apply equally to temporary licence holders, provisional

licence holders and limited licence holders.

4. Introduction

This Guideline for Professional Engineering Practice has

been prepared by the Professional Standards Committee of
Professional Engineers Ontario. This document supersedes

the original Guideline for Professional Practice published in

1988 and updated several times subsequently.

The definition of the practice of professional engineering is
set out in section 1 of the Professional Engineers Act. This
definition sets out a three-part test for determining whether

an act is within the practice of professional engineering:

* Isitan act of planning, designing, composing, evaluat-
ing, advis'mg, reporting, dirccting or supervising, or
managing any of these acts?

*  Does it involve the safeguarding of life, health, property,
economic interests, the public welfare or the environment?

*  Does it require the application of engineering principles?

If the work done by a person meets all three tests, the per-
son is practising professional engineering. The definition
applies to all situations where this particular combination
of intellectual activity, societal protection and methodology
exists, regardless of whether the position is in industry, gov-

ernment or consulting.

Professional practice is defined as the carrying out of those
activities defined in section 1 of the Professional Engineers Act
in a manner that is consistent with the values of the profes-
sion. The norms of professional practice are outlined by the
Council of Professional Engineers Ontario. This committee,
through its subcommittees, works with professional engi-
neers and external stakeholders to describe the role of and the
reasonable expectations on practitioners engaged in specific

engineering activities.

6 Professional Engineering Practice

5. Characteristics of a
Profession

A true profession is an occupation possessing specialized skills
and knowledge that are exercised for the benefit of society.
Occupational groups gain professional status by demonstrat-
ing that people with specialized knowledge and techniques
provide a service that is unique and more likely to serve the
interests of society than others with different training. The
professional’s role can become clear only when members

of a profession determine what distinguishes their activities
from those of other occupational groups. Once the difter-
ences are clear, the profession can strengthen its position by

emphasizing its members’ expertise in those particular areas of

knowledge and skill.

Engineering knowledge and skills are the result of tested
research and experience, and the engineering profession

has a well developed organization for the development and
dissemination of knowledge and professional ideals. To
properly carry out the professional services they undertake,
practitioners are expected to obtain, through disciplined aca-
demic training and experience, and maintain a level of skill
and knowledge consistent with the demands of their areas of
practice. Every profession has well formulated standards of
admission to ensure practitioners have been properly trained

before entry.

Professional practitioners are expected to take responsibility
and be accountable for their work. It is interesting to note
that engineering is the only profession where the primary
responsibility is to the third party, the “public”. Ultimately,
this overriding consideration subordinates an engineer’s obli-
gations to a client or employer. Practitioners are also expect-
ed to demonstrate behaviour that will encourage clients,
employers and the public to trust the practitioners’ discretion
and judgment. To foster this behavior, professional engineers
are expected to comply with a code of ethics. Compliance
with the code ensures that practitioners exercise a high stan-
dard of care in their work and are aware of their role in pro-

tecting or promoting the interests of the public.
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6. The Engineering
Profession in Ontario

The engineering profession in Ontario is governed by the
Professional Engineers Act, R.S.O. 1990, Chapter P.28 and
its subordinate Regulation 941/90, R.R.O. 1990, and Regu-
lation 260/08, R.R.O. 1990.

The Act defines the practice of professional engineering and
establishes Professional Engineers Ontario (PEO) as the
regulatory body responsible for regulating the practice of
professional engineering and governing people and organiza-
tions carrying out work that falls within PEO jurisdiction.
The primary mandate of any professional regulatory body is
to protect the public from unqualified, incompetent or unfit
practitioners. To carry out this function, PEO is granted
powers to license qualified individuals, discipline licence hold-
ers who are found guilty of incompetence or professional
misconduct as defined in O. Reg. 941/90, and enforce com-

pliance with the licensing requirements of the Act.

Discipline is a key component of professional regulation. Pro-
fessional engineers must conduct their work with competence
and in compliance with laws and standards. Practitioners

whose work is done incompetently or negligently will be sub-

ject to PEO’s complaints and discipline process.

Complaints against members, temporary, provisional or lim-
ited licence holders, or certificate of authorization holders are
usually referred to the Complaints Committee (section 23 of
the Act). If this committee finds merit in the complaint, it is
forwarded to the Discipline Committee for a formal hearing
(section 28 of the Act). A finding that the practitioner has
breached one or more provisions of the professional miscon-
duct definition (subsection 28(2) of the Act and section 72,
O. Reg. 941/90) can result in a fine; the award of the costs of
conducting the hearing; a reprimand; terms, conditions and
limitations on a licence or certificate; or a suspension or revo-
cation of a licence or certificate. Furthermore, the finding and
reasons may be published in the association’s official publica-
tion and also become part of the engineer’s permanent record

with the association.

7. Licence

In most situations, a person requires a licence issued by
Professional Engineers Ontario to practise professional engi-
neering in Ontario. A licence is the granting of permission
to perform an act that is otherwise legally prohibited. In the
case of engineering, section 12 of the Professional Engineers
Act first creates a ban on certain activities defined in section
1 and then, by creating an exclusion to the ban, extends
permission to licence holders to perform any act covered by
the definition of professional engineering within the range

of permission granted by the licence.

However, not everyone performing work identified as the
practice of professional engineering requires a licence, as the
Profeéssional Engineers Act includes the following exceptions

to licensure:

*  aperson working under the supervision of a professional
engincer taking responsibility for the work; and

* atool and die designer.

7.1 Licence Classifications

There are four licence classifications provided by the Profes-
sional Engineers Act: licence, temporary licence, provisional
licence and limited licence. Each licence classification has
specific admission qualifications found in sections 33, 43,
44.1(1), and 46, O. Reg. 941/90. The temporary, provisional
and limited licence permit restricted practice under conditions
given in sections 44.(1), 44.1(2) and 45, O. Reg. 941/90. A
practitioner’s licence classification can be identified by the
inscription on the practitioner’s seal. The limited licence seal
also contains a description of the restricted area of profes-

sional engineering in which that holder can practise.

According to the Act, “professional engineer” means a person
who is granted a licence or a temporary licence by Profes-
sional Engineers Ontario. Professional engineers generally
have an unrestricted right to practise professional engineer-
ing in Ontario, although terms, conditions and limitations
may be imposed on a professional engineer’s licence by the
registration or discipline processes. This means professional
engineers can practise in any area of engineering, as long

as they are competent to do so. Professional engineers are
expected to self-police their activities and accept assignments
only for work for which they have the requisite knowledge
and experience or can acquire the necessary knowledge in a

reasonable amount of time.

Professional Engineers Ontario 7
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Professional engineers licensed in other jurisdictions who

are not residents of Canada and decide not to obtain a full
licence but intend to provide engineering services for a project
in Ontario can obtain a temporary licence.' The holder of

a temporary licence is required to collaborate with a profes-
sional engineer licensed in Ontario. The collaborator must
ensure that the engineering work prepared by the temporary
licence holder complies with Canadian and Ontario codes,
standards, and laws governing the work. The collaborator’s
role does not include contributing to the design, carrying out
site inspections or any other engineering role. Of course, the
collaborator can arrange to do these tasks but doing so would
be in addition to carrying out the compliance review of the

design, which is what the collaborator is required to do.

Section 44(2), O. Reg. 941, states that all final drawings,
reports, and other documents prepared by the holder of

a temporary licence must be co-signed and sealed by the
collaborator. As in all multi-discipline situations where
multiple seals are affixed to a document, each engineer is
taking professional responsibility only for the portion of the
work that engineer actually performed. In the case of a col-
laborator, that responsibility is generally only ensuring that
the temporary licence holder has done work in accordance
with appropriate standards, codes and laws. The collabora-
tor should ascertain what standards, codes or laws apply to
the project, make the designer aware of these, and check
that the designer has used these in designing the work. If
the design is based on foreign codes, the collaborator should
compare these to those applicable in Ontario and determine
whether the foreign codes are acceptable. If not, the col-
laborator should inform the designer of the discrepancies
and direct the designer to make changes. Of course, if the
collaborator makes the changes, the collaborator is now
responsible for the design work or at least for that portion

of the design that is changed.

Since collaborators are required only to verify that the work
conforms to the applicable codes, standards and laws, the
collaborator should not review the drawings and other engi-
neering documents for technical accuracy. The design is the
responsibility of the temporary licence holder. The two prac-
titioners should apply their seals with notes indicating this
difference of responsibility. The temporary licence holder and
the collaborator should also have a written agreement that

defines in detail what each party is providing to the work.

The limited licence is available to individuals who, as a result
of 13 or more years of specialized experience, have developed
competence in a particular area of professional engineering.
The practice of professional engineering by the holder of a
limited licence must be limited to the services specified in
the limited licence (see section 45(1), O. Reg. 941/90). This
licence is appropriate for technologists or scientists who need
to take responsibility for work that is generally considered to

be within the practice of professional engineering.

A provisional licence may be issued to an applicant for a
professional engineer licence who has satisfied all of PEO’s
licensing requirements except for the minimum 12 months
of verifiable and acceptable engineering experience in a
Canadian jurisdiction. See section 44.1(2) of O. Reg. 941

for conditions applying to a provisional licence.

7.2 Consulting Engineer Designation

In addition to the licensing of individuals to practise engi-
neering, O. Reg. 941/90 provides for the conferring of the
designation of consulting engineer on professional engineers
who fulfill the required qualifications. Only those indi-
viduals and firms authorized by this association to use the

designation may call themselves consulting engineers.

A practitioner does not need to be a consulting engineer
to engage in an engineering business. A certification of
authorization is required for any business, including a sole
practitioner, that provides or offers engineering services to

the public [see Section 12(2)].

The association controls the use of the term consulting engi-
neer by individual practitioners (section 56, O. Reg. 941)
and the use of consulting engineers (or a variation thereof)
by engineering firms (section 68, O. Reg. 941/90). To use
cither term, the practitioner or firm must obtain permission
from PEO Council.

1. At the time of printing there was a legislative proposal to allow such applicants to obtain other categories of licences

8 Professional Engineering Practice
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7.3 Use of Titles

Under the Professional Engineers Act, the title “engineer”
is reserved for professional engineers (meaning full licence
holders and temporary licence holders), except for certain

apphcatlons such as hmstmg engineer and stationary enginecr.

Examples of recently revised job titles where the word “engi-

neer” has been replaced include:

. Project engineer changed to project manager, project
coordinator, project analyst, project leader, project
operator, or project specialist.

*  Software engineer changed to software developer, soft-
ware designer, or software analyst.

*  Technical engineer changed to technical officer.

*  Junior engineer changed to engineering trainee or

junior designer.

*Use of the title “engineering intern” or its accepted abbre-
viation “EIT” is allowed for those who are registered in
PEO’s Engineering Intern Program. Titles such as junior
engineer, graduate engineer, and assistant engineer are not
acceptable. Engineering graduates who are not professional
engineers may use their engineering degree following their

name, e.g. “B.A.Sc.”, or “B.Eng.”.

Unlicensed people may use their department name to
describe their workplace responsibilities, e.g. metallurgi-

cal process engineer might change to metallurgical process
engineering, or quality assurance engineer might change to
quality assurance engineering. However, the titles “engineer-
ing specialist”, “engineering consultant” and “engineering
professional” may be used only by professional engineers,

i.e. holders of a full licence or temporary licence.

“Consulting engineer” may be used only by individuals so
designated by PEO Council, and then only when they are
currently engaged in the independent practice of professional
engineering. This rule applies to all variations of “consulting

engineer”, such as “structural consulting engineer”.

Apart from the abbreviation “LEL”, limited licence holders

may use only the titles acceptable for unlicensed people.

8. Professional Responsibility

Professional responsibility refers to practitioners” obligations
to conduct themselves in accordance with the technical, legal
and ethical standards of the profession, including the higher
duty of care associated with professional status. Whenever
practitioners act in their professional engineering capacity,
they must be prepared to answer for their conduct in dis-
charging their obligations to the profession and the public.
Accepting this responsibility is part of the commitment made
by each individual when accepting the exclusive right to prac-

tise afforded by a licence to practise professional engineering.

Good professional conduct includes practising only within
one’s competence. Practitioners must realize that for both
legal and ethical reasons they should not undertake assign-
ments unless they honestly and reasonably believe that

they are competent to carry out the work, or that they can
become competent without undue delay, risk or expense to
the client or employer, or that they will engage a competent
licence holder to carry out work that is beyond their exper-
tise. Practitioners who proceed on any other basis are not

being honest with their clients or employers.

Failure to meet these requirements leaves practitioners open
to scrutiny by their peers and their professional association,
pursuant to section 72(2)(h) of O. Reg. 941/90. Refer to
“professional misconduct” (section 72 of O. Reg. 941/90)
and to “incompetence” (section 28(3) of the Act). It should
be noted that incompetence can mean not only a lack of
knowledge, skill or judgment, but also the suffering from
a physical or mental condition that can interfere with the

exercise of one’s professional judgment.

In assessing their own position, practitioners should be aware
of the essential difference between “qualification” and “com-
petence.” Dictionaries define qualification as “a quality or
accomplishment which fits a person for some function, office
or the like.” This includes the conferring of degrees and certi-
fication by technical bodies. It is a one-time, static thing that
cannot be lost or diminished by time. On the other hand,
competence is a “quality of having suitable skill, knowledge, or
experience for some purpose.” Competence, then, is a dynamic
quality that relates to the present task, assignment or activity.
Practitioners need always to assess their competence to under-
take the proposed assignment before agreeing to carry out

the work. This will involve determining that their theoretical

knowledge and practical experience in the field are of suitable

Professional Engineers Ontario 9
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pertinence, extent and depth to enable them to provide a ser-

vice that will be useful for the client or employer.

9. Engineer’s Duty to Report

The duty to report is an essential component of an engi-
neer’s commitment to professionalism. In fact, it is so
fundamental that most engineers probably don’t realize
that they are doing this daily when they identify designs,
processes and procedures that are unsafe, unhealthy, or
uneconomical (which is detrimental to the public welfare)
and then take action to correct these problems. Indeed, no
professional engineer should disparage or renege on his or

her duty to report.

Professional engineers should know that their duty to report
is rather limited, relating only to situations where they apply
judgment based on their professional training, experience
and competence. Though each professional engineer “shall
regard the practitioner’s duty to protect the public welfare
as paramount” (section 77(2).i, O. Reg. 941/90), the duty
to report isn’t intended to make professional engineers
full-time guardians of the public interest, responsible for
pointing out all of society’s faults. Instead, they are expected
to report only on those issues that come to their atten-

tion during the course of their professional practice. This

is why references to the duty to report emphasize clients
and employers; rarely would professional engineers have
sufficient awareness and knowledge of situations outside of
their usual practice that they could be compelled to report
them. And, unless engineers have the appropriate authority
to make changes or order work, their duty is only to report,
not to solve the problem. Often, the responsibility for solv-
ing the problem rests with someone else. The engineer is

required only to make that person aware of the situation.

What should engineers do if in the course of carrying out
their work they discover situations that endanger safety or
the public welfare? Because each situation is different, engi-
neers should judge how to proceed based on the particular
facts of each case. In most cases, however, here is how you
should try to deal with any situation you believe might

endanger the safety or welfare of the public:

1. Assure yourself the problem is real and you have cor-
rectly assessed the potential harm that might result. Find

and prepare all supporting information, such as legisla-

10 Professional Engineering Practice

tion, codes, practice guides, calculations and technical

manuals that will reinforce your opinion.

o

Determine whom you should inform. Because a profes-
sional engineer has obligations of fairness and loyalty to
clients and employers and is also obliged to act as a faithful
trustee or agent, initial disclosure usually is given to the
practitioner’s employer or client.

3. Advise the client or employer of the problem and sug-
gest that remedial action should be taken. Take all
reasonable steps to ensure the person is aware of the
danger you believe might result from a failure to deal
with the situation.

4. After a reasonable length of time, follow up with the
client or employer to sce if appropriate action has been
taken. The engineer should advise the client or employer
that, because of the engineer’s duty under the Profession-
al Engineers Act it will be necessary to take this matter to
appropriate authorities if the client or employer does not
take action.

5. It might also be helpful to review the situation with at
least one independent engineer to obtain an opinion
on the harm that might arise from the situation, if not
corrected. This will provide the engineer with some cor-
roboration and support. The other engineers might also
provide suggestions on what action might be taken. But
be aware of your duty to maintain confidentiality about
an employer’s or client’s business. If possible, limit your
discussions to in-house engineers. If you can’t find in-
house engineers, find engineers who can be considered
impartial third parties.

6. In the absence of a resolution and where the situation

is serious enough to warrant your ongoing concern, the

matter should be escalated up the management chain.

This should not be done without first informing the

initial contact. Reiterate that as a professional engineer

you are legally obliged to report a situation that, in your

opinion, must be corrected.

Because professional engineers have obligations both to their
clients and to the public, their obligations will occasionally
conflict. On one hand, engineers are obliged not to disclose
clients’ or employers’ confidential information and must
avoid the use of such information to clients’ or employ-

ers’ disadvantage. On the other hand, article 72(2)(c), O.
Reg. 941, provides that failure to report a situation that an

engineer believes may endanger the safety or welfare of the
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public would constitute professional misconduct on the part

of the engineer.

9.1 Duty to Warn Involving Safety

Sometimes professional engineers find their advice is not
heeded, and that the client or employer has no intention of
correcting a potentially unsafe situation. If the engineer rea-
sonably concludes that, after exhausting all the recommended
steps noted above, the health and safety of an identifiable
person or group persons is being endangered, imminently

or in the foreseeable future, it may be established that the
practitioner has a duty to warn some external authority, such
as a designated regulatory body, a government ministry or a
municipal department. Because professional engineers have
obligations both to clients and employers, they must exercise
discretion in bringing situations to the attention of people

outside the business of their employers or clients.

It is important to note that the duty to warn is quite different
from whistleblowing, since professional engineers have a duty
to explain the consequences when their advice is overruled

by a non-technical authority. Before reporting safety issues to
government authorities, professional engineers need to have a
word with their client/employer first and clearly explain what

could happen if their advice is not heeded.

The Supreme Court judgment Smith v. Jones https://scc-csc.
lexum.com/sce-csc/sce-csc/en/item/1689/index.do notes that:
Three factors should be taken into consideration in determin-

ing whether public safety outweighs solicitor-client privilege:

1. Is there a clear risk to an identifiable person or group of
persons?
2. Is there a risk of serious bodily harm or death?

3. Is the danger imminent?

Although the Supreme Court did not specifically state that
this decision also applies to professional engineers, the duty
to warn applies to all professionals and these three factors
provide a framework for practitioners to consider when
faced with similar circumstances. Furthermore, practitioners
are encouraged to seck legal advice to assist in determining

whether a duty to warn exists in a specific situation.

9.2 Incompetence or Misconduct

There is no explicit requirement in the Professional Engineers
Act that requires PEO licence holders to report to the associa-
tion apparent breaches of the rules of professional conduct by
other practitioners. The Act refers only to the duty to report

unsafe situations or situations that are detrimental to the pub-
lic welfare. Where an engineer’s incompetence or negligence
creates a situation that meets these criteria, engineers who
notice need deal only with that unsafe situation, in the man-
ner described above. Since the duty to report refers only to
situations rather than people, they are not compelled to report
the individual to PEO. However, if an engineer is concerned
that the incompetence or misconduct exhibited by another
engineer is extreme and warrants action by the association, the
engineer should make a complaint, just like any member of
the public. Since the profession’s reputation can be adversely
affected by any incidence of incompetence or misconduct,
members of the profession who are aware of such behaviour
should consider reporting it to be a prudent and practical deci-

sion.

10. Rules of Professional
Engineering Practice

10.1 Use of the Professional Engineer’s Seal
Every practitioner is issued a seal with their licence. Use

of the seal is governed by section 53, O. Reg. 941, which
requires every engineer, regardless of whether they are listed
on a certificate of authorization, to seal documents prepared
or checked by them that are issued to the public as part of a
professional engineering service. PEO policies for acceptable
use of the seal are described in the Guideline for Use of the
Professional Engineer’s Seal.

10.2 Relations with Clients and Employers
Managing client and employer expectations about the type
and extent of services that can be provided by a practitioner
is crucial to the successful conclusion of any assignment.
Practitioners should serve their clients and employers with
integrity and objectivity, making every effort to carry out
assigned activities in a professional manner. However, it is
also necessary to set realistic expectations about the kind of
service a practitioner can provide and how quickly the work

can be done.

Professional service begins with a full understanding of the
client’s or employer’s needs. PEO recommends that, to avoid
misunderstandings later, agreements between clients and prac-
titioners pertaining to the provision of engineering services

should be put into writing. The agreement should at least:
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*  identify the client organization and the contact to whom
the practitioner will report;

*  specify the fees and expenses to be charged to the client;

*  declare any ongoing assurances or guarantees to be given
by either party;

*  declare any limitations to liabilities or services provided
by the practitioner;

e describe any information the client will provide and in
what form, and provide a schedule of when this infor-
mation will be released;

*  contain a scope of work detailing the services the practi-
tioner is expected to provide;

*  contain a list of items to be delivered by the practitioner;

*  provide a schedule for completion of various phases of the
work, submission of deliverables and payment of fees;

*  identify any remedies for breach of contract by non-pay-
ment or by early termination of services by either party;
and

*  contain a right to terminate the agreement in appropri-

ate circumstances.

Conflicts arising out of poor business relations or undefined
terms in a professional service agreement can expose a practi-

tioner to a complaint of professional misconduct.

Make sure an agreement calls for the client and third par-
ties, such as contractors, to inform the practitioner of
problems and/or changes to project definition at the earli-
est opportunity. Similarly, the practitioner should agree to
inform the client, in writing and as soon as possible, of any
situation that will delay the project or require alterations to

the scope of work.

In many situations, professional engineers act as agents for cli-
ents or employers. Though clients and employers retain their
legal responsibilities, professional engineers acting as agents
undertake certain tasks on behalf of their clients and there-
fore are responsible for fulfilling those responsibilities. For
instance, a practitioner may be asked to handle negotiations
with a supplier on behalf of a client. By taking on this task,
the practitioner is standing in for the client and often can
bind the client. These responsibilities should be clearly identi-

fied in the contract between engineer and client or employer.

Practitioners should not accept assignments where the terms of
reference and/or the project budget do not allow them to pro-
vide a service commensurate with their professional obligations

to the client and the public.
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Practitioners should accept only those assignments they are
qualified to undertake on the basis of their knowledge of the
client’s or employer’s needs and their ability to perform the

speciﬁc assignment.

Practitioners should ensure that employers and clients
understand that some situations might demand skills or
knowledge that a practitioner does not possess, and that
clients or employers might need to retain or pay for special-
ist services a practitioner judges to be necessary. If a client is
unwilling to retain or pay for necessary specialist services, a
practitioner must determine whether this denial is sufficient

cause for refusing the commission.

Practitioners should also ensure their prior commitments are
not put at risk because of unexpected or unreasonable time
demands caused by taking on new work. It is a practitioner’s
duty to set conditions beforchand and have arrangements

made to meet time exigencies.

10.3 Assuming Project Begun by Another
Practitioner
Occasionally, a practitioner will be asked to complete an
assignment started by another practitioner. The Professional
Engineers Act imposes no duties or obligations on practitio-
ners taking on projects after other practitioners have been
terminated. So, for instance, a second practitioner should not
be concerned about whether a first practitioner was paid by
the client. That is an issue between the first practitioner and
the client. There is also no need for a second practitioner to
get permission from a first practitioner to take over the proj-
ect. It is a client’s right to terminate and to engage whomever
the client chooses. However, before the project is transferred
to the new practitioner, both the original practitioner and
the new practitioner should seck early legal advice, to address
intellectual property and liability issues, and to agree on a
clear delineation of responsibilities, including discussing with
the client who is responsible for each part of the engineering

project.

10.4 Due Diligence

Due diligence refers to the requirement that a person in a

position of having duties to others take all reasonable steps
to protect the interests of parties that might be affected by

the person’s actions before an incident occurs.
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Being able to demonstrate due diligence is important as
a legal defence against claims of negligence or charges of
offences (e.g. occupational health and safety). A practitioner

will have demonstrated due diligence if he or she has:

*  identified all actual or potential hazards to the interests of
the client, employer or public associated with the work;

*  assessed the risk to the interests of any affected party
associated with the identified hazards;

e taken steps to control or reduce those hazards; and

*  communicated the risks to all affected parties.

10.5 Report Writing

A report is a record of the engineering service provided that
may be referenced by people unfamiliar with the project
and, possibly, with engineering work in general. Therefore,
a report must clearly identify the project, the time period
in which the service occurred, the date on which the report
was completed, the parties to whom the report is addressed,
and the engineer(s) who prepared and take(s) responsibility
for the work. The report must provide contact informa-
tion for the engineering firm, should identify the client and
explain the terms of reference for the project. The practitio-
ner should explain what work was done and how this service
fulfilled the objectives set by the client.

Any report prepared as part of a professional engineering ser-
vice should be a complete description of the work taken and
the opinions or directions made on the basis of that work. All

engineering reports need to contain:

*  the purpose of the report;

*  aclear description of the work involved to create the report;

*  specific identification of drawings, blueprints, photo-
graphs, documents, manuals and other reference mate-
rial used;

e references to legislation, standards, or guidelines that are
relevant to the work;

*  where judgments or opinions are made, details of the rea-
soning that led to the report’s conclusion or findings;

e identification of all responsible people contributing to
the report; and

e professional engineer’s seal.

An engineer may express an opinion in the conclusion of a

report; however, it is important to show how the opinion

was formed from the data presented. If this is not pos-
sible, the engineer should clearly state that no final opinion
was reached, and the reasons why. The practitioner must
assess the information gathered during investigations and
analyses to determine if it is sufficient to form a conclu-
sion. If it is, the conclusion may be written; it should be
carefully worded, so that it may be read in a positive sense.
The use of unnecessary disclaimers can dilute, if not negate,
the effect of the report, but the wording should accurately

reflect the degree of certainty of the engineer’s opinion.

It is important to ensure that a client is not misled by an
overly favourable report or by a practitioner’s failure to give
proper emphasis to adverse considerations. To ensure clarity
in reports, practitioners should refrain from using subjective
appraisals and such qualitative language as “good condition”
or “severely compromised” unless these terms have specific
definitions that will be understood by most people familiar
with the work or are defined in the report. Instead, practi-
tioners should use quantitative and verifiable language; that
is, practitioners should express their observations and con-

clusions in objective, preferably numerical, terms.

For some projects, a client may request a practitioner to
provide preliminary reports at various stages. These prelimi-
nary reports serve only one purpose: to inform the client
about the progress of the investigation. As the investigation
is not yet complete, no conclusions of any kind should be

included in the report.

Before preparing the final® report, the practitioner may
discuss the facts and conclusions with the client to obtain
appropriate guidance as to what should be included in the
report. The professional engineer must accept final responsi-
bility for the report, and thus must not permit the client to
exert undue influence on its final content. Furthermore, since
the Code of Ethics requires practitioners to only express opin-
ions founded on adequate knowledge and honest conviction,
it reasonably follows that practitioners have a duty to provide
independent opinions. Several laws including, the Building
Code, Environmental Protection, Fire Protection and Preven-
tion, Mining, Nutrient Management, Occupational Health

and Safety, Ontario Water Resources, Safe Water Drinking and

Waste Diversion Acts contain provisions making it an offence

2. “Final” in this context means final for the purpose intended. See the Guideline for the Use of the Professional Engineer’s Seal for more information on this

distinction.
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to provide false information to regulatory bodies; these laws

apply to engineering documents, such as reports.

Nevertheless, it is important the professional engineer clearly
understand the issues the client wishes to have addressed in
the report. A meeting to review the draft report may reduce
the need for repeated revisions to ensure the client’s concerns

are addressed.

An engineering report may be read by people who do not
have significant technical knowledge. Therefore, the lan-
guage and writing style should be simple and direct, and the
use of abbreviations and technical terms should be avoided
where possible. Care should be taken to observe the proper
rules of grammar, spelling and punctuation. While the
body of the report must be simple, brief and couched in
non-technical language, appendices intended to be read by
knowledgeable individuals can be included.

10.6 Giving Opinions

A professional opinion is any guidance involving an appli-
cation of professional knowledge provided to a client,
employer or others that they will rely upon or at least take
into consideration in making their own decisions. Because
these parties are relying on the opinion, a practitioner will
be responsible for the contents of this guidance. Therefore,
practitioners should offer opinions only when asked or when
they have knowledge of facts that might affect the interests

of their clients or employers.

When providing opinions, identify the facts relied on and any
factors that, if they arise, might alter or negate the opinion.
All opinions should be supplied in writing. If provided orally,
a practitioner is advised to follow up with a memo, letter or
email to ensure a client or employer has a clear explanation of

the opinion and the facts and reasons leading to it.

Since professional engineers are professionally bound to
express opinions only when such opinions are based on
adequate knowledge and sound conviction, practitioners
must engage in sufficient investigation and analysis to pro-
vide a thoroughly considered opinion. It is important that
engineers decide how much work is required to provide
clients with the assurance that they seck. However, engi-
neers should be fully aware of their clients” needs, and must

address only these, avoiding unnecessary work.
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Engineers should inform clients about the need for all cal-
culations, analyses, and necessary tests to produce technical
opinions, and ensure that clients are fully aware of possible

consequences, if required work is not authorized.

Professionals do not have to be providing advice or giv-
ing opinions as part of a formal relationship with a client
or employer to incur liability. Even offering advice about
engineering-related matters in an informal setting, such

as a social gathering (“gratuitous advice”), could expose a
practitioner to litigious claims. For this reason, professional
engineers should follow the example of doctors and lawyers
and refrain from offering opinions or advice except when

properly engaged in a client-practitioner relationship.

10.7 Communications

Practitioners should record all communications during a proj-
ect in sufficient detail to be able to recreate the events months
or even years later. For this reason, emails or letters are
preferable to oral communications. Since much of the com-
munication happening during a project is oral, practitioners
should become accustomed to keeping journals. Notes should
be taken of any conversations or meetings. Phone logs should

be used to keep track of calls made and attempted.

In any oral communication, the important parts of the con-
versation should be rephrased and repeated back to the client,
employer, contractor or other party for verification that each
party understands and agrees to points made. Clearly restat-
ing at the end of a conversation any points of agreement and
decisions will help avoid miscommunications and the result-

ing problems.

10.8 Retaining Documents

The Professional Engineers Act does not require that engineers
retain engineering documents for a set length of time. Reten-
tion of documents is therefore done at the discretion of the

engineer, employer, or client.

Depending on the types and complexity of the projects, the
document retention and archiving periods may vary. For
example, documents such as calculations, design notes, con-
struction documents/drawings or reports may be kept for three
to five years after the projects have been completed, in order to
demonstrate that they have met client and regulatory require-

ments, and resolve disputes or issues. Contracts or professional
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service agreements may be retained for a longer duration for

risk management purposes.

Though documents are often kept for reference purposes in
anticipation of future work, they are retained mainly in case of
possible legal action against the member or firm. Documents
should be kept for as long as it is likely that a project might

have an action against it.

A person’s right to exercise legal action for claims in Ontario
is governed by the Limitations Act, 2002, which states, “no
proceeding shall be commenced in respect of any claim after
the 15th anniversary of the day on which the act or omission
on which the claim is based took place”. Practitioners should
consult with their insurance companies before destroying
documents, since document retention is often done in case of

future claims.

At the conclusion of a project, a practitioner should provide
a client with sufficient copies of all final documents, either
in hard-copy or electronic format. The number of copies
and the format should be stated in the client-practitioner

agreement or contract.

10.9 Confidential Information

Section 77(3) of O. Reg. 941/90 covers confidential-

ity, making it clear that professional engineers should not
divulge any information sensitive to their clients’ or employ-
ers’ business to third parties, unless expressly or implicitly
authorized by their clients or employers or required by law
to do so. Unreserved communication between practitio-
ners, clients or employers is essential to effective delivery of
professional services. Clients/employers must feel that all
correspondence between themselves and their engineers are
completely secure. They are entitled to assume this to be
the case, without making any request as to the maintenance
of confidentiality. They are also entitled to assume that the
duty of confidentiality will survive the professional com-
mission that required it, and continue indefinitely after the

termination of contracts or relationships.

In preparing material for technical publications, practi-
tioners should be particularly careful to avoid inadvertent
disclosure of confidential information, and should seck
approval or consent of affected parties before submitting

any client-specific information for publication.

Professional engineers are also expected to avoid using infor-

mation for the benefit of themselves or third parties, or to

their clients’ or other practitioners’ disadvantage. Engineers
are expected to decline employment or a commission that

would require disclosure of such information.

Generally, employers are able to protect their proprietary
rights as confidential information, while employees are free
to use the skill, expertise and knowledge that have been
acquired during employment. Employed engineers may be
concerned as to the precise obligation upon them when
changing employment within their field. It is generally
considered that engineers may apply in new positions any
general knowledge or expertise gained in old positions, as
long as it falls into a “state of the art” category. However,
engineers are not entitled to apply in new positions informa-
tion gained in old positions that is of a proprietary nature

and considered to fall into the category of “trade secrets”.

For example, an engineer works for company X, which

is in the business of mineral exploration. The engineer is
responsible for compiling and analyzing data regarding
drilling, leading to determination of mineral reserves. The
engineer, in the course of employment, gains skill and
experience in analyzing data for sites within this particu-
lar geological formation. The practitioner also acquires
confidential information regarding mineral reserves on
land worked by X. The engineer then leaves the employ

of company X and joins a competitor company Y, which
proceeds to buy land adjoining the property based on the
engineer’s knowledge of confidential information. Though
the engineer can apply the specialized knowledge and skills
learned at X to carry out analysis of the site, revealing the
confidential information to Y is a breach of an outstanding

obligation to the previous employer.

Since in the course of their assignments practitioners might
need to discuss aspects of projects with third parties, they
should ask clients to stipulate which disclosures need to be
kept confidential. It may well be worthwhile for professional
engineers to make this distinction clear to their clients in
certain situations. This stipulation should be included in the

agreement fOI‘ services or employment contract.

Occasionally, clients or employers might wish to keep secret
dangerous or potentially dangerous situations There should
be no doubt, however, as to how a professional engineer
must act in such cases, since all professional engineers are
obliged to “regard the practitioner’s duty to public welfare

as paramount”. For information on how to proceed in these
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cases, including a discussion of the exceptions to the duty of
confidentiality, see Section 9, “Duty to Report”. Practitio-
ners who find themselves in such circumstances should seek

legal advice before contravening the duty of confidentiality.

For example, a practitioner may be asked to sign a
document that prevents the engineer from discussing the
contents of the engineer’s report with anyone other than
the client or the client’s lawyer under any condition. The
underlying threat is that any discussion regarding the report
with others would constitute a breach of contract. The
practitioner completes the assignment and in the report
strongly recommends certain actions be taken by the client
with respect to the adverse environmental impact caused

by the client’s operations. After several months, no actions
have been taken by the client and the practitioner, con-
cerned about the lack of response, feels obliged to report
the problem to somebody. The practitioner will need to
consider whether the paramount duty (section 77(2)(i), O.
Reg. 941/90) obliges the practitioner to notify authorities of
the client’s environmental impacts in contravention of the
confidentiality agreement. It is prudent to reference such

exceptions in any confidentiality assurance provided.

PEO advises that practitioners who have knowledge of an
employer’s proprietary information and those who have
signed non-disclosure, non-compete or similar agreements
with their employers should obtain legal advice before mov-

ing to a competing employer.

10.10 Volunteering

Though practitioners’ professional engineering knowl-
edge and experience might be beneficial to condominium
boards, non-profit groups, social organizations and other
civic institutions, practitioners involved as volunteers in
such organizations should not provide such engineering
services as design, analysis, or the offering of professional
opinions. Practitioners should limit their input to explain-
ing technical matters to co-volunteers and constituents,
outlining the need for professional engineering input and
preparing requests for proposal for engineering services. A
practitioner’s expertise is helpful in carrying out these non-

engineering tasks.

The Professional Engineers Act makes no distinction between
g
providing professional engineering services for a fee or on

a volunteer basis. The individual or volunteer organiza-
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tion providing professional engineering services will need a
certificate of authorization. Also, providing services as a vol-
unteer does not make one immune to liability. Since either
the client or a third party affected by the work can bring a
lawsuit against the engineer or the volunteer organization,
volunteers are urged to investigate their need for professional

liability insurance.

10.11 Data Gathering at Beginning

of Project
10.11.1 Data to be obtained
At the beginn'mg of any engineering project, a practitioner
should review and become familiar with all information,
such as standards, manuals, equipment and material specifi-
cations, and contract documents, relevant to the project and
available to the practitioner. A search of available technical
literature, such as journals and trade magazines, for best
practices and experiences of other practitioners engaged in

similar projects can be useful.

Practitioners should also become familiar with applicable
federal and provincial regulations and, for certain kinds of
engineering work, municipal by-laws. All provincial statutes,
including the Ontario Building Code Act and the regulations
under the Ontario Water Resources Act, the Environmental
Protection Act, and the Occupational Health and Safety Act
are available on the E-laws website (http://www.c-laws.gov.
on.ca). The Justice Laws website (http://laws.justice.gc.ca) is
the online source of the consolidated Acts and regulations of
Canada. A list of regulations that affect many professional

engineers is given in Appendix 2.

Preliminary research conducted at the beginning of a project
might also involve reviewing drawings and reports prepared
by other professional engineers. According to the code of
ethics, there is an obligation to notify these other practitio-

ners only if they are still employed or retained by the client.

10.11.2 Site investigations

Many engineering projects depend on having accurate
knowledge of the existing conditions present at the site of

a proposed project. Such information can be obtained only
through a personal inspection of the site by the practitioner or

a delegate who is well informed

Practitioners should be sure to obtain equipment nameplate
data; dimensions; detailed views of parts of the site, struc-

tures and/or equipment; and samples, where appropriate.
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In all cases, the information should be documented and pre-
served for future use. It is important that all information be
properly identified and recorded. Using the following list,

engineers should record:

*  time, place and location of site investigation(s);

*  where, when and from whom information was obtained;

*  what the information is to be used for; and

*  names and descriptions of things (equipment, structures,
property, etc.) studied.

Often, an engineer or client will arrange for tests of existing

equipment, structure or site materials, such as soil or water,

to be carried out by an independent testing agency or by a

qualified tradesperson. Whenever possible, engineers should

witness these tests to ensure they are performed according to

their detailed instructions, particularly when reliance must

be placed on a relatively small number of tests.

Though visiting a site is important, professional engineers
have no right of trespass. They are entitled to be in a public
place, but can access private property only with the express

permission of the owner.

1012 Intellectual Property

Practitioners should strongly consider using standard form
agreements with clients, that among other provisions, protect
the practitioner’s Intellectual Property (IP) from potential
misuse. In some cases, practitioners may need to rely on their
legal counsel to address IP issues, such as copyright, moral
rights, patents, and trademarks. Case in point, if a practitio-
ner needs to modify the plans of another practitioner, who
works for another firm, it is recommended that they both
receive legal advice before proceeding with the project. Below
is a summary of general copyright issues as they relate to the

practice of professional engineering.

10.12.1 Copyright Issues

Copyright is a form of ownership interest that arises
automatically whenever a new intellectual work, such as an
engineering design, is created. It applies to all original
written and artistic works, including plans, drawings, com-
puter programming coding, calculations, reports, and other
results of an engineer’s work. Copyright gives the owner the
right of control over the document content. Generally, copy-
right automatically belongs to the author or authors. How-
ever, contractual relationships, including implicit common-

law contracts between employees and employers, affect the

ownership of copyright. Employee engineers, either explicitly
or implicitly, sign over to their employer copyright and other
intellectual property rights on all intellectual output, includ-
ing inventions, when they enter into employment relation-
ships. For an engineer’s purposes, the ownership of the copy-
right of the content of plans is separate and apart from the
ownership rights of the plans themselves. In typical engineer
client relationships, the client owns the output of the engi-
neer’s work (plans, reports, drawings, ctc.) and is entitled to

use those plans for the purpose they were obtained.

11. Conflicts of Interest

Employers and clients must be able to trust practitioners.
But trust cannot be maintained when relevant information
is not shared. The problem is to determine what informa-
tion is relevant and when it should be shared. This depends
on being able to recognize situations when practitioners
should tell clients and employers about an interest that
might appear to affect their judgment. Disclosure of con-
flicting interests does not mean a practitioner is admitting
a lapse in judgment will happen or that the practitioner is
susceptible to pressure. Informing clients and employers
of circumstances that might negatively affect their interests
simply recognizes their right to make decisions about how

to deal with these situations.

Although engineers have always been faced with conflict-
of-interest situations, serious problems have been rare.
However, as society becomes more litigious and as issues
become more entwined, the problem of conflict of interest
is increasing for the professions generally, including engi-
neering. As professionals, engineers must be aware of what

constitutes conflicts of interest and how to avoid them.

Regulation 941/90 made under the Professional Engineers
Act clearly describes the circumstances that create a conflict
of interest. In section 72(2)(i) it states that “failure to make
prompt, voluntary and complete disclosure of an interest,
direct or indirect, that might in any way be, or be construed
as, prejudicial to the professional judgment of the practitio-
ner in rendering service to the public, to an employer or to
a client” shall constitute professional misconduct. To know
when disclosure is appropriate, a clear understanding of

what causes a conflict of interest in needed.
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The two main features of a conflict of interest are:

1. an interest of the practitioner or another party who can
benefit from the practitioner’s actions; and

2. an obligation or duty owed by the practitioner to
another person (usually a client or employer) that can be
adversely affected by any action taken by the practitioner

to secure that interest.

The primary problem with a conflict of interest is not the
existence of competing interests, but the fact that pursuing
one or more of these interests makes it necessary to place
duties secondary to the interests. In the case of professional
engineers, official duties include the paramount duty to
protect life, health, property, economic interests, the public
welfare or the environment in those situations that require

the application of engineering principles.

Note that according to section 72(2)(i), O. Reg. 941/90, the
misconduct is a result of fziling o tell all the parties about an
interest that conflicts, or may appear to conflict, with a duty;
this implies that having conflicting interests is not in itself an
unethical or illegal act. After all, people sometimes end up

facing conflicting interests in situations created by others.

For instance, an engineer who is the manager of quality
assurance at Company C finds out that the purchasing
manager has contracted with a new supplier of precision
plastic components; unfortunately, the production manager
at that firm is the QA manager’s spouse, a fact unknown to
everyone at Company C. The QA manager did not create
this situation and though there is no immediate pressure on
this engineer, a potential conflict exists. As long as the QA
manager does not let circumstances sway professional judg-
ment there is no wrongdoing. But can all parties, even those
unaware of the situation, be certain that there will be never
be pressure to accept a bad lot of plastic parts? The absence
of wrongdoing by the QA manager does not negate the
obligation to report the situation to senior management at

Company C.

The simplest and most effective way to deal with potential
conflicts of interest is to be forthright and talk to the appro-
priate parties about any circumstances that could reasonable
lead those parties to question the practitioner’s judgment.

In most cases, there will either be no perceived conflict (i.c.
the parties are willing to accept the situation) or steps can be

taken to eliminate the possibility of one occurring.
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By obtaining the agreement of all interested parties that there
is no conflict of interest, engineers reduce the possibility of lit-
igation and charges of professional misconduct. If agreement
cannot be found, engineers have no option but to withdraw
their services, thereby avoiding an embarrassing investment

in services by clients and eliminating the possibility of costly

litigation.

11.1 Situations with the Potential for
Conflict of Interest

The following examples illustrate some of the conflicts of

interest that can confront professional engineers who pro-

vide engineering services or products.

11.1.1 Case A
Engineers can most often become involved in conflicts of
interest when they are confronted with the possibility of

working for more than one client on the same project.

For example, a land owner hires a professional engineer to
carry out a planning study regarding the development of a
piece of land. The engineer prepares the report, time passes,
and the developer does not request or need any further
information from the engineer. The engineer is paid for all
the work done. The municipality in which the development
exists is in need of an engineering opinion that involves,
among other things, this same land. It therefore contacts the
engineer who prepared the report for the developer because
of the engineer’s expertise in the type of work and previous
experience with the municipality. The engineer is now faced
with the problem of possibly working for two difterent par-
ties, each of whom is involved with the same issue. What

should the engineer do?

Before accepting an assignment from the second party,
the engineer must recognize there is a potential conflict of
interest. A prudent engineer will explain to the municipal-
ity’s representative that a report was prepared for one of
the land developers. The municipality might well deem this
to be a conflict and select another engineer for the assign-
ment, thereby ending the potential conflict. Alternatively,
the municipality could decide there is no conflict and be
willing to continue with the engineer. However, this does
not resolve the engineer’s potential conflict, because the
developer, who is the first client, is not party to this deci-
sion. The engineer should advise the municipality that the
assignment will be accepted only if the developer agrees in

writing that there is no conflict. Once that written agree-
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ment is obtained, the second assignment can be accepted. If
no waiver is provided, the municipality may agree to retain
the professional engineer generally but obtain a different one

for this specific land owner.

11.1.2 Case B

In some circumstances, an engineer might be requested by
one client to provide expert opinion against another client
for whom the engineer had regularly provided services in
the past. The dispute does not involve any services provided
previously by the engineer, but is simply a case of one
loyal client retaining the engineer on a matter that involves
another loyal client on the other side. The engineer has no
previous knowledge of the issue. Clearly, there is no con-
flict of interest in this example, but there is an important
business decision for the engineer to deal with. Prudent

engineers may decide to step away from this assignment.

11.1.3 Case C
This case illustrates a conflict of interest that might occur
in circumstances involving an situation in which practitio-

ners are privy to privileged or confidential information.

Engineering firm ABC is retained to investigate the collapse
of a large warchouse on behalf of the contractor who con-
structed it. A senior engineer employed by ABC is assigned
to this project to work closely with the contractor’s lawyer
and chief engineer. The owners of the warchouse also retain
an engineering expert through their lawyer. This engineer is
employed by XYZ Engineering and works closely with the

owner’s lawyer and building manager.

During litigation investigations, ABC’s senior engineer is
assisted by a junior engineer who carries out calculations,
reviews drawings, and accompanies the senior engineer at

the occasional meeting with the contractor’s lawyer and chief
engineer. Both experts prepare reports, and litigation drags
out for a considerable time. ABC’s junior engineer is assigned
to several other projects in the interim, and years pass without

any further participation on the warchouse collapse.

Eventually, the junior engineer leaves ABC and is hired by
XYZ to work in the bridge design department. The contrac-
tor’s lawyer learns that XYZ has the junior engineer on staff.
The contractor’s lawyer applies to the court secking a decla-
ration that the firm XYZ is ineligible to continue to act for
the owners because it is now in possession of the contractor’s
privileged and confidential information through the junior

engineer who worked on the case for the contractor.

The Supreme Court of Canada concluded that such a situ-
ation constitutes a conflict of interest in certain instances
involving law firms; it has been suggested that engineering
firms could be exposed to the same conditions. For instance,
even though the junior engineer in this example was never
assigned to the warchouse case by new employer XYZ, there
is a strong presumption that confidences are shared among
engineers; to the courts, this could be enough to create the

appearance of a conflict of interest.

This situation is difficult to prepare for, yet can potentially
be very damaging to the engineering firm’s client, since
years of effort could be devalued. This would leave the cli-
ent very vulnerable as the trial date approached. To avoid
problems, XYZ should either obtain the agreement of ABC
and its relevant clients or set up at the time of hiring a for-
mal administrative separation of the junior engineer from
all information and discussions on the matter. Legal advice

should be sought.

11.1.4 Case D

Engineers are often active outside their particular engineering
activities, serving with charitable groups, boards of directors,
political parties, etc. From time to time, while participating
in one of these non-engineering groups, circumstances will
put engineers in positions where they might be required to
participate in selecting or appointing an engineer to provide
engineering services to the non-engineering group. This could
put engineers working with the non-engineering group in a
conflict of interest if their own engineering firm is in com-
petition for this assignment. Engineers should recognize this
conflict and refuse to participate in the selection process, after

explaining the circumstances to the group they are serving.

11.1.5 Case E

It is not uncommon for small municipalities that cannot
afford to have a permanent municipal engineer on staff to
retain a consulting engineer to fill that role. That engineer,
for all intents and purposes, fulfills the duties of the munici-
pal engineer. In this example, an engineer providing these
services to the municipality has another client who is in
the land development business. The developer requests the
engineer to provide services on a project that the developer
intends to carry out on land owned within the municipal-
ity for which the engineer provides the ongoing municipal

engineering duties.
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In this particular situation, municipal approvals are required.

The engineer recognizes there is a potential conflict of inter-
est if assistance were provided to the developer, because of
the confidential information the engineer has with respect
to the ongoing work done previously for the municipality.
Also, in approving work carried out by the developer on
behalf of the municipality, the engineer would be trying to
serve two clients on the same work and therefore would be
in further conflict. The engineer decides correctly to turn
down the work for the developer, so the ongoing work for

the municipality can be performed without such conflict.

11.1.6 CaseF

Engineer M works in company XYZ that develops and sells
products and services to a wide variety of customers. Friend
N runs ABC Services, a small company that sells a special-
ized product very different from those produced by XYZ.
Engineer M has ideas for improving the product sold by
ABC Services and offers to assist N. Engineer M develops
the design on her own time using resources made available

at ABC Services by N.

Because the product is not a competitor for those sold by
XYZ and M is not using XYZ resources, M’s work on the
product does not directly conflict with her obligations to her
employer. However, according to sections 72(1)(i).4 and
77.5, O. Reg. 941/90, engineer M is required to notify her
employer about these “moonlighting” activities. This is nec-
essary so the employer can be advised of circumstances that
might appear to be a conflict if discovered in the future. The
best course of action is to make all parties aware of the situ-
ation at once and allow the parties the opportunity to be a

ssured that a conflict does not exist.

12. Certificate of
Authorization

The Professional Engineers Act requires that every individual
practising professional engineering hold a licence, and every
business entity (sole proprietorship, partnership or corpo-
ration) offering services to the public hold a certificate of
authorization granted by the association. The term “provid-
ing services to the public” is used in O. Reg. 941/90 to

denote arrangements other than employment where the

practitioner is undertaking engineering work for the benefit
of at least one person. This can be as a sole proprictor, as an
employee of an engineering firm, or as an employee for a

firm manufacturing custom-designed equipment. The “pub-
lic” in this context is any person or corporate entity external

to the provider of the engineering services.

The term “providing professional engineering services to the
public” is used in conjunction with two specific regulatory
issues mentioned in the Professional Engineers Act: the sealing
of engineering documents and the need for a certificate of
authorization. A person is providing professional engineer-
ing services when he or she undertakes any of the activities
considered to be within the practice of professional engineer-
ing for the benefit of an employer or “the public”. For the
purposes of all regulatory directives regarding engineering
practice, “the public” is considered to be anyone other than
the practitioner or the practitioner’s employer. Therefore, a
practitioner is provid'mg professiona.l engineering services to
the public when the work is done for the benefit of an indi-
vidual, corporation, government or other entity that is not the
engineer’s employer. Work done by a professional engineer
solely for the employer’s use within the employer’s domain
is not considered to be work done for the public, even if

the employer is a public institution, such as a provincial or
municipal government, school board, or crown corporation.
However, if the work involves the practice of professional
engineering, it must be done by or supervised by a profes-
sional engineer, even if it is solely for the employer’s benefit.
The only exception to this is the so-called “industrial excep-
tion” described in section 12(3)(a) of the Act.?

This legal requirement is not eliminated in cases where the
practitioner or business is provid'mg engineering services for

free or as a volunteer (see Section 10.9).

For more information on the C of A, please refer to
Certificate of Authorization Requirements: An Information

Guide.

B Aga.in, there is a legislarive proposal at the time of printing to remove the industrial exception at section 12(3)a.
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13. Performing engineering
work outside of regular
employment

The term “work outside of regular employment” is under-
stood to describe any instance where individuals who are
engaged full-time by an employer as their principal means
of livelihood offer or undertake professional engineering
services for a different and separate employer or client,
conducting such work in hours outside those of regular

employment.

This practice has obvious possibilities for conflict of inter-
est if there is failure to fulfill the obligations owed, either
explicitly or implicitly, to the employer by contract of
employment. The code of ethics refers to this practice in
article 77.5, O. Reg. 941/90, which outlines the limita-
tions that may be placed on such services. Furthermore,
as per section 11. Conflicts of Interests: failure to disclose
a conflict of interest could lead to allegations of profes-

sional misconduct.

It must be borne in mind that every entity, whether it is an
individual, partnership or a corporation, that offers or pro-
vides professional engineering services to the public, (i.c. to a
person or business other than the entity’s employer) requires
a certificate of authorization. This applies to practitioners

operating a part-time engineering business.

14. Advertising

Practitioners holding a certificate of authorization are allowed
to advertise their engineering services as long as the adver-
tising is done in a professional and dignified manner. The
advertising must describe the practitioner’s services and expe-

rience in a factual manner without exaggeration.

Section 75 of O. Reg. 941/90 governs the use of advertising
by a practitioner or firm. The regulation expressly forbids the
use of 2 member’s engineering seal or the seal of the associa-
tion in any form of advertising engineering services. This
includes the use of these seals on business cards and letter-
heads. A violation of section 75 could expose the practitioner

to a complaint of professional misconduct.

Practitioners should avoid advertising that:

e claims a greater degree or extent of responsibility for a
specified project or projects than is the fact;

e fails to give appropriate indications of cooperation by
associated firms or individuals involved in specified
projects;

*  implies, by word or picture, that a practitioner is solely
responsible for the engineering of a product, system or
facility that was ecither designed in collaboration with
others or was not the result of the practitioner’s work;

*  denigrates or belittles another professional’s projects,
firms or individuals;

*  cxaggerates claims as to the performance of a project;

e illustrates portions of a project for which the advertiser
has no responsibility, without appropriate disclaimer,
thus implying greater responsibility than is factual; or

e directly or indirectly criticizes a practitioner or the

employer of a practitioner.

Firms holding a valid certificate of authorization are allowed
to use both the PEO logo and the statement “Authorized by
the Association of Professional Engineers of Ontario to offer
professional engineering services” on their business docu-
ments and advertising. Contact PEO for information on

permissible formats and for reproduction materials.

15. Professional Standards

As the administrator of a self-regulating profession, the
Council of PEO is responsible for regulating the practice

of professional engineering by ensuring that practitioners
conform to generally recognized norms of practice. It is uni-
versally recognized that adherence by practitioners to quality
standards for professional services plays an important part in
shaping both the role and the image of the profession. To
ensure that this can be done, the Professional Engineers Act
gives PEO Council the authority to establish, develop and
maintain standards of practice that must be adhered to by

all competent practitioners.

Practitioners can benefit from benchmarks that help them
determine the proper level of service they need to provide.
However, professional engineers are expected to rely on

their own judgment in deciding how to fulfill the tasks
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entrusted to them. For this reason, instead of dictating rigid
rules, PEO’s professional standards describe the required
outcome of an engineer’s activities and leave the method of

accomplishing these goals to the discretion of the engineer.

Professional standards prescribed by PEO Council can be
found in O. Reg. 260/08, a regulation under the Professional
Engineers Act. The current version of this regulation can
be found on the provincial government’s E-laws website

(http:/[www.e-laws.gov.on.ca).

16. Practice Guidelines

In addition to prescribed standards, PEO publishes guide-
lines providing advice and recommendations to practitioners

on best practices.

An important purpose for PEO’s guidelines is to explain

the role of a professional engineer to the public, especially
clients and employers. Often those who hire engineers

do not realize the extent of the legal and ethical obligations
imposed on engineers because of their professional status.
Since practitioners are responsible for both performing work
competently and complying with the Professional Engineers Act,
it is important that practitioners, not clients or employers,
decide how to carry out professional engineering assign-
ments. By demonstrating that a project requires specialized
knowledge, a professional standard of service, and respon-
sibility for life and property, guidelines provide engineers
with a means to justify their assessment of the scope of
work for each project for which they accept professional

responsibility.

Since professional engineers function within what is often

a very complex legal, technical and social environment,

it is important for them to know how to fit into a larger
endeavour. Often, in addition to an employer’s or client’s
expectations, an engineer engaged to perform a specific task
must respond to many particular duties derived from the code
of ethics or demand-side legislation. Guidelines, although not
mandatory standards, are considered by peers within the pro-
fession to be persuasive indicators of what is considered to be
minimum acceptable performance. They are intended to aid
engineers in performing their engineering role in accordance
with the Professional Engineers Act and subordinate regulations
by interpreting how these determine the appropriate scope of

services to be provided in certain areas of practice.
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Since the ethical and statutory obligations set out in the
Professional Engineers Act and other legislation are broadly
defined, practice guidelines interpret the legislative require-
ments and explain how these impose specific duties in

narrow areas Of practice.

In most cases, the guidelines provide a general definition of
the roles and responsibilities of professional engineers and are
intended to advise practitioners of what would normally be
expected of a reasonable and prudent engineer practising in

a particular area. They are not intended to specify each and
every aspect of a particular task. Instead, guidelines outline a
set of core services or issues that practitioners should consider.
It is not intended that all services listed in a scope of practice
be provided on all projects. However, engineers should be

aware of all the services reasonably associated with the task.

However, guidelines should also not be considered as limit-
ing the scope of services that might be necessary to fulfill
the duties of a professional engineer. Engineers must exer-
cise professional judgment in recommending to employers
or clients which services should be applied to each project,
depending on the project’s size and complexity. The guide-
lines should not be considered as a means of reducing or
otherwise limiting an engineer’s responsibility for the out-

come of services rendered.

PEO guidelines are not intended to be short courses in an
engineering subject. Practitioners are expected to be compe-
tent in their area of work by virtue of education and experi-
ence before engaging in professional practice. PEO guidelines
are also not prescriptive manuals, since they do not provide
detailed instructions for undertaking a task such as design.
When practitioners need information regarding criteria for
design, they should refer to the best practice standards estab-
lished by the research and experience of other practitioners in
their area of work. These discipline-specific standards are pre-
pared by technical associations or learned institutions, such
as the Institute of Electrical and Electronics Engineers Inc.
(IEEE) or the American Society of Mechanical Engineers
(ASME). Practitioners should be familiar with all aspects of
the Professional Engineers Act and its regulations. The sections
provided in this guideline have particular relevance to profes-

sional practice.
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Practitioners should be familiar with all aspects of the
Professional Engineers Act and its regulations. The sections
provided in this guideline have particular relevance to pro-

fessional practice.
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Appendix 1. Extracts from Regulation 941/90

1. Professional Misconduct

Section 27 of the Professional Engineers Act gives the Dis-
cipline Committee the authority to hear and determine
allegations of professional misconduct or incompetence
against a practitioner. The following section of O. Reg.
941/90 identifies those actions or omissions by a practitio-
ner that can be used as the grounds for a discipline case by

the association.

72. (1) In this section,

“harassment” means engaging in a course of

vexatious comment or conduct that is known or

ought reasonably to be known as unwelcome and
that might reasonably be regarded as interfering
in a professional engineering relationship;

“negligence” means an act or an omission in the

carrying out of the work of a practitioner that

constitutes a failure to maintain the standards
that a reasonable and prudent practitioner would

maintain in the circumstances. R.R.O. 1990,

Reg. 941, s. 72(1); O. Reg. 657/00, s. 1(1).

(2) For the purposes of the Act and this Regulation,

“professional misconduct” means,

(a) negligence,

(b) failure to make reasonable provision for the
safeguarding of life, health or property of
a person who may be affected by the work
for which the practitioner is responsible,

(c) failure to act to correct or report a situation
that the practitioner believes may endanger
the safety or the welfare of the public,

(d) failure to make responsible provision for
complying with applicable statutes, regula-
tions, standards, codes, by-laws and rules in
connection with work being undertaken by or
under the responsibility of the practitioner,

(e) signing or sealing a final drawing, specification,
plan, report or other document not actually
prepared or checked by the practitioner,

(f) failure of a practitioner to present clearly to
the practitioner’s employer the consequences
to be expected from a deviation proposed
in work, if the professional engineering

judgment of the practitioner is overruled by
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(g

(h)

()

non-technical authority in cases where the
practitioner is responsible for the technical
adequacy of professional engineering work,
breach of the Act or regulations, other than
an action that is solely a breach of the code
of ethics,

undertaking work the practitioner is not

competent to perform by virtue of the prac-

titioner’s training and experience,

failure to make prompt, voluntary and

complete disclosure of an interest, direct or

indirect, that might in any way be, or be
construed as, prejudicial to the professional
judgment of the practitioner in rendering
service to the public, to an employer or to

a client, and in particular, without limiting

the generality of the foregoing, carrying out

any of the following acts without making
such a prior disclosure:

1. Accepting compensation in any form
for a particular service from more than
one party.

2. Submitting a tender or acting as a con-
tractor in respect of work upon which
the practitioner may be performing as
a professional engineer.

3. Participating in the supply of mate-
rial or equipment to be used by the
employer or client of the practitioner.

4.  Contracting in the practitioner’s own
right to perform professional engineer-
ing services for other than the practi-
tioner’s employer.

5.  Expressing opinions or making state-
ments concerning matters within the
practice of professional engineering of
public interest where the opinions or
statements are inspired or paid for by
other interests,

conduct or an act relevant to the practice

of professional engineering that, having

regard to all the circumstances, would

reasonably be regarded by the engineering
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profession as disgraceful, dishonourable or
unprofessional,

(k) failure by a practitioner to abide by the
terms, conditions or limitations of the prac-
titioner’s licence, provisional licence, limited
licence, temporary licence or certificate,

(1) failure to supply documents or information
requested by an investigator acting under
section 33 of the Act,

(m) permitting, counselling or assisting a person
who is not a practitioner to engage in the
practice of professional engineering except
as provided for in the Act or the regulations,

(n) harassment. RR.O. 1990, Reg. 941, s. 72(2);
O. Reg. 657/00, 5. 1(2); O. Reg. 13/03, s. 19.

2. The Code of Ethics

Practitioners are bound as an obligation of their licence to
practise professional engineering to comply with the code

of ethics given in section 77, O. Reg. 941/90. The code of
ethics is a set of principles and rules that describe the kinds
of professional conduct that are considered appropriate or
inappropriate by the profession. Practitioners must apply
these rules in governing all their professional assignments.
Decisions and choices made by practitioners must reflect the

values and principles set out in the code.

77. The following is the Code of Ethics of the
Association:

1. Itis the duty of a practitioner to the public, to
the practitioner’s employer, to the practitioner’s
clients, to other members of the practitioner’s
profession, and to the practitioner to act at all
times with,

i.  fairness and loyalty to the practitioner’s
associates, employers, clients, subordinates
and employees,

ii.  fidelity to public needs,

iii. devotion to high ideals of personal honour
and professional integrity,

iv. knowledge of developments in the area of
professional engineering relevant to any
services that are undertaken, and

v.  competence in the performance of any
professional engineering services that are

undertaken.

2.

A practitioner shall,

i, regard the practitioner’s duty to public wel-
fare as paramount,

ii.  endeavour at all times to enhance the pub-
lic regard for the practitioner’s profession
by extending the public knowledge thereof
and discouraging untrue, unfair or exagger-
ated statements with respect to professional
engineering,

iii. not express publicly, or while the practitio-
ner is serving as a witness before a court,
commission or other tribunal, opinions on
professional engineering matters that are
not founded on adequate knowledge and
honest conviction,

iv.  endeavour to keep the practitioner’s licence,
temporary licence, provisional licence, lim-
ited licence or certificate of authorization, as
the case may be, permanently displayed in

the practitioner’s place of business.

A practitioner shall act in professional engineer-
ing matters for each employer as a faithful agent
or trustee and shall regard as confidential infor-
mation obtained by the practitioner as to the
business affairs, technical methods or processes
of an employer and avoid or disclose a conflict
of interest that might influence the practitioner’s
actions or judgment.

A practitioner must disclose immediately to the
practitioner’s client any interest, direct or indi-
rect, that might be construed as prejudicial in any
way to the professional judgment of the practitio-
ner in rendering service to the client.

A practitioner who is an employee-engineer and
is contracting in the practitioner’'s own name to
perform professional engineering work for other
than the practitioner’s employer, must provide
the practitioner’s client with a written statement
of the nature of the practitioner’s status as an
employee and the attendant limitations on the
practitioner’s services to the client, must satisty
the practitioner that the work will not conflict
with the practitioner’s duty to the practitioner’s
employer, and must inform the practitioner’s

employer of the work.
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6. A practitioner must co-operate in working with
other professionals engaged on a project.
7. A practitioner shall,

i.  act towards other practitioners with courtesy
and good faith,

il. not accept an engagement to review the
work of another practitioner for the same
employer except with the knowledge of the
other practitioner or except where the con-
nection of the other practitioner with the
work has been terminated,

iii. not maliciously injure the reputation or
business of another practitioner,

iv. not attempt to gain an advantage over other
practitioners by paying or accepting a com-
mission in securing professional engineering
work, and

V.  give proper credit for engineering work,
uphold the principle of adequate com-
pensation for engineering work, provide
opportunity for professional development
and advancement of the practitioner’s as-
sociates and subordinates, and extend the
effectiveness of the profession through the
interchange of engineering information

and experience.

8. A practitioner shall maintain the honour and
integrity of the practitioner’s profession and
without fear or favour expose before the proper
tribunals unprofessional, dishonest or unethi-
cal conduct by any other practitioner. R.R.O.
1990, Reg. 941, 5. 77; O. Reg. 48/92, 5. 1;

O. Reg. 13/03, 5. 21.
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